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56. We conclude therefore that, to be engaged in the provision of electronic
publishing services subject to section 274, the BOC must disseminate the information via its
basic telephone service (as defined by 274(i)(2» and have control of, or a financial interest in,
the content of the information being provided. Similarly, we also conclude that control of, or
a financial interest in, the content of the information alone, without BOC dissemination of
information, is not electronic publishing under section 274. 137

57. We note that, to the extent a BOC disseminates electronic publishing services
through the facilities of a competing wireline local exchange carrier, or commercial mobile
service provider, and thus is not required to provide such services through a separated affiliate
or electronic publishing joint venture, it may still be subject to the joint marketing prohibition
of section 274(c)(1)(B). As discussed below, this section contemplates situations in which a
BOC affiliate is involved in the provision of services that are "related to" the provision of
electronic publishing, but does not provide electronic publishing services disseminated by
means of a BOC or its affiliate's basic telephone service. 138

B. "Separated Affiliate" and "Electronic Publishing Joint Venture" Requirements of
Section 274

1. The "Operated Independently" Requirement of Section 274(b)

a. Background

58. Section 274(b) states that a separated affiliate or electronic publishing joint
venture established to provide electronic pUblishing services pursuant to section 274(a) shall
be "operated independently" from the BOC. Subsections 274(b)(l)-(9) then list nine structural
separation and transactional requirements that apply to the separated affiliate or electronic
publishing joint venture.139 In the Notice we addressed only the structural separation
requirements of section 274(b) and only those requirements are addressed herein. l40

Subsections 274(b)(1), (3), (4), (8), and (9) are transactional requirements that are addressed
in the Accounting Safeguards Order. 141 We observed in the Notice that the structural
separation requirements of section 274(b) do not refer, in all instances, to both separated

137 See NYNEX at 6.

138 See infra Tl120-122.

139 47 U.S.c. § 274(b).

140 See Notice at 1 35, n.51.

141 See Accounting Safeguards Order at TI 725-26, 240-44.
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affiliates and electronic publishing joint ventures. 142 We, therefore, sought comment on
whether Congress intended the phrase "operated independently" to have a different meaning
for separated affiliates and for electronic publishing joint ventures. 143 We also sought
comment in the Notice on whether the Commission should adopt additional regulatory
requirements to ensure compliance with the "operated independently" requirement of section
274(b).I44

b. Comments

59. Several commenters argue that Congress intended the phrase "operated
independently" to have the same meaning for separated affiliates and electronic joint
publishing ventures when subsections 274(b)(l)-(9) refer to both separated affiliates and
electronic publishing joint ventures. They note, however, that some of the requirements of
section 274(b) do not apply to electronic publishing joint ventures. Where the statutory
language does not refer to both separated affiliates and electronic publishing joint ventures,
these commenters maintain that the phrase "operated independently" should not be read to
render all the requirements in subsections (b)(1)-(9) applicable to both separated affiliates and
electronic publishing joint ventures; they contend, for example, that sections 274(b)(5) and
274(b)(7) are inapplicable to electronic publishing joint ventures since those subsections refer
only to separated affiliates. '4s Other commenters argue that the language "operated
independently" compels us to apply all of the section 274(b) requirements to separated
affiliates and electronic publishing joint ventures. 146

60. As to the issue of whether we should adopt regulatory requirements to ensure
compliance with the "operated independently" requirement of section 274(b), BOCs and
several trade associations argue that the structural and transactional safeguards of sectioll 274
are clear, self-executing and comprehensive. They assert that Congress could have expressly
provided for additional requirements had it deemed them necessary to ensure the operational

142 Some of the subsections of section 274(b) refer only to a BOC and its separated affiliate, while others
refer to a BOC and its separated affiliate or electronic publishing joint venture.

143 Notice at 1: 35.

144 Id.

145 Ameritech Reply at 10; .AT&T at 13; Bell Atlantic at 5; Bell Atlantic Reply at 4-5; BetlSouth at 11-12;
BellSouth Reply at ] 1; NAA at 4; NYNEX at 8-9; NYNEX Reply at 4-5; PacTeJ at 9-1'0; PacTeJ RepJy at 6;
SBC at 5-6; USTA at 4.

146 Mel at 4-5 (contending that section 274(b)(5) should be applied both to separated affiliates and
electronic publishing joint ventures); Time Warner at ]2 n.19, 14-15 (contending that both sections 274(b)(5) and
(7) apply to separated affiliates and electronic publishing joint ventures); Time Warner Reply at 18-19.
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independence of BOCs from their separated affiliates and electronic publishing joint
ventures. 141 They further assert that the phrase "operated independently" is not a separate
substantive restriction, as their competitors maintain, but that subsections 274(b)(l)-(9) reflect
Congress' determination of the requirements necessary to achieve operational independence. l48

Several of these commenters observe that this position is consistent with the Commission's
interpretation of the same language in Computer II and the cellular separation rules, where
"operate independently" is not given an independent meaning. 149 Finally, several commenters
assert that Congress did not grant the Commission authority to adopt additional regulations in
section 274(b).ISO

61. Other commenters contend that the inclusion of the phrase "operated
independently," in addition to the requirements in subsection 274(b)(l)-(9), supports the
conclusion that we are authorized to and should adopt additional regulations to ensure
compliance with section 274(b). They maintain that the "operated independently" language is
a separate substantive requirement from those restrictions in subsections 274(b)(l)-(9).15I
These commenters urge us to read the "operated independently" language as authorizing us to
adopt additional rules such as those adopted in Computer II. Specifically, they urge us to
adopt regulations precluding the separated affiliated or joint venture from: (1) leasing or
sharing physical space collocated with regulated transmission facilities used to provide basic
service; (2) sharing computer facilities with the local exchange camer; (3) developing
software jointly with the regulated entity; and (4) marketing any other equipment or services
to any affiliate. 1s2 Time Warner further proposes that we adopt regulations precluding the
separated affiliate or electronic publishing joint venture from constructing, owning or
operating its own transmission facilities, thereby requiring the separated affiliate or joint
venture to purchase its capacity from the regulated carrier under tariff and ensuring "that local
exchange monopoly power is not leveraged into the provision of electronic publishing."153

147 Ameritech Reply at 9; Bell Atlantic at 4-6; Bell Atlantic Reply at 4-5; BellSouth at 12-13; Joint Parties
at 2 (contending, without specific reference to section 274(b), that section 274 is self-executing); NYNEX at 8-9;
NYNEX Reply at 4-5; PacTel at 9-10; PacTel Reply at 6; SBC at 5-6; SBC Reply at 3-4; USTA at 4; US
WEST at 4-5 n.ll; U S WEST Reply at fr7; YPPA at 3; YPPA Reply at 2-3.

14& Bell Atlantic at 5; BellSouth Reply at 12-13; NYNEX Reply at 4-6; PacTel Reply at 6; U S WEST at 4
n.ll (also contending that it is premature for us to exercise any regulatory authority we might have until there is
a demonstrated necessity); U S WEST Reply at 6-7; YPPA Reply at 2-3.

149 Bell Atlantic at 5-6; BellSouth at 13; SBC Reply at 3-4; YPPA at 3-4.

ISO Ameritech Reply at 9; BellSouth at 10; NYNEX at 8; NYNEX Reply at 4; PacTel at 9-10; U S WEST
Reply at 6-7; YPPA at 3.

lSI AT&T at 13-14; AT&T Reply at 12-14; MCI Reply at 2-4; Time Warner at 11-13.

IS2 AT&T at 14 & n.lO; MCI Reply at 5; Time Warner at 12-13.

153 Time Warner at 13.
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62. We conclude that the "operated independentJ,y" requirement of section 274(b)
obligates a separated affiliate to comply with all the iequirements of subsections 274(b)(1)­
(9). We further conclude that an electronic publishing joint venture, to comply with the
"operated independently" requirement of section 274(b), need only satisfy the requirements of
subsections 274(b)(1)-(4), (6), and (8)-(9), since subsections 274(b}(5} and 274(b)(7)
specifically refer to separated affiliates and not to electronic publishing joint ventures. We
discuss more fully below the structural separation requirements of section 274(b}, i.e.,
subsections 274(b)(2), and (5)-(7). As noted above, the transactional requirements of section
274(b), i.e., subsections 274(b)(1), (3), (4), (8), and (9), are discussed in the Accounting
Safeguards Order.

63. We reject the arguments made by certain commenters that the phrase "operated
independently" is a separate substantive restriction that requires us to apply subsections
274(b)(l)-(9) to both separated affiliates and electronic publishing joint ventures even where
the statute refers only to a separated affiliate. We see no reason for Congress to have
expressly referred in section 274(b)(5) and section 274(b)(7) to separated affiliates if the
restrictions in those subsections were intended to apply to both separated affiliates and
electronic publishing joint ventures.

64. We also reject the similar argument that the phrase "operated independently" is
a separate substantive restriction authorizing us to adopt additional restrictions beyond those
in subsections 274(b)(1)-(9). There is no evidence in the statute or its legislative history that
Congress intended the restrictions in section 274(b) merely to be a list of minimum
requirements that need to be supplemented by additional rules to be imposed on separated
affiliates or electronic publishing joint ventures. We find, therefore, that the "operated
independently" requirement in section 274(b) is satisfied if a BOC and its separated affiliate
or electronic publishing joint venture comply with the applicable restrictions in subseCtions
274(b)(1)-(9), as noted above. l54 While we decline to adopt additional restrictions beyond
those in subsections 274(b)(1)-(9), we reject the argument that Congress did not grant the
Commission the authority to do SO.155

65. This interpretation of the "operated independently" requirement in section
274(b) is not inconsistent with our determination in the Non-Accounting SafegUards Order
that the section 272(b)(1) "operate independently" provision imposes requirements beyond
those contained in subsections 272(b)(2)-(5).156 The "operated independently" requirement in
section 274(b) is followed by nine substantive restrictions that we read as the criteria to be

IS4 See supra t 62.

ISS See supra TIl 14-20.

1S6 Non-Accounting Safeguards Order at TI 156-70.
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satisfied to ensure operational independence between a BOC and its electronic publishing
entity created pursuant to section 274(a). In contrast, the "operate independently" provision in
section 272 appears in subsection 272(b)(1), which is one of five separate substantive
requirements in section 272(b).157

2. Section 274(b)(2)

a. Background

66. Section 274(b)(2) provides that a separated affiliate or electronic publishing
joint venture and the BOC with which it is affiliated shall "not incur debt in a manner that
would permit a creditor of the separated affiliate or joint venture upon default to have
recourse to the assets of the [BOC]."J58 We sought comment in the Notice on the types of
activities a BOC, a separated affiliate, or an electronic publishing joint venture are precluded
from engaging in under section 274(b)(2). We tentatively concluded that a BOC may not
cosign a contract, or any other instrument, with a separated affiliate or an electronic
publishing joint venture by which it would incur debt in violation of section 274(b)(2). We
also sought comment on: whether this subsection affects a separated affiliate differently than
an electronic publishing joint venture because of their different corporate relationships to the
BOC, and whether we should establish specific requirements regarding the types of activities
contemplated by section 274(b)(2).159

b. Comments

67. A number of commenters generally agree with our tentative conclusion that
.section' 274(b)(2) prohibits a BOC from cosigning with a separated affiliate or an eleCtronic
.publishing joint venture a contract, or any other instrument, that allows a creditor, upon
Clefault, to have recourse to the assets of the BOC. I60 AT&T and Mel maintain that we
should also interpret section 274{b)(2) to prohibit a BOC's parent holding company from co­
signing a debt of a separated affiliate or electronic publishing joint venture.161 The BOCs, in
reply, assert that interpreting section 274(b)(2) to preclude a BOC's parent company from

IS7 Contra AT&T Reply at 12-13.

. ' ISS 47 U.S.C. § 274(b)(2).

159 Notice at TI 37-38.

160 AT&T at 15-16 (stating, however, that we should clarify that section 274(b)(2) is not limited to such
"obvious violations" and that we should retain flexibility to deal with other credit arrangements that may come to
our attention); Bell Atlantic Reply at 8-9; Mel at 4; NAA at 4; NYNEX Reply at 6; SBC at 6 (contending that
the provision is "self-explanatory" and that "no useful purpose would be served by ... promulgating a regulation
prohibiting a BOC from cosigning a contract or any other instrument ...").

161 AT&T at 15-16; MCI at 4.
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cosigning a contract or any other instrument with a BOC's separated affiliate or electronic
publishing joint venture is neither supported by the statutory language nor public policy.
They further state that there is no need for additional regulations to effectuate section
274(b)(2).162

c. Discussion

68. As stated in the Notice, we find that the intent of section 274(b)(2) is to pro
BOC local exchange and exchange access service subscribers from bearing the cost of def'
by BOC affiliates.163 We adopt our tentative conclusion that section 274(b)(2) prohibits a
BOC from cosigning with a separated affiliate or an electronic publishing joint venture a
contract, or any other instrument, that would incur debt in a manner that grants thecreditol
recourse, upon default, against the assets of a BOC. l64 Consistent with this conclusion, we
further conclude that a BOC's parent is precluded from cosigning a contract or other
instrument for a BOC's separated affiliate or electronic publishing joint venture, if the effe
is to provide its creditor with recourse, upon default, to a BOC's assets. We reject, howey
the arguments urging us to extend the restrictions in section 274(b)(2) to preclode a BOC'~

section 274 separated affiliate or electronic publishing joint venture from incurring debt in
manner that would permit a creditor, upon default, to have recourse to the assets of a BOC
parent holding company, provided that this recourse does not effectively result in recourse
the assets of the BOC. The text of the statute does not support the proposed restriction.
Moreover, it would leave section 274 separated affiliates and electronic publishing joint
ventures at a disadvantage as compared with other electronic publishing companies that are
permitted to rely upon the credit of their parent corporations. '6s

69. We decline to apply this section differently as to separated affiliates and
electronic publishing joint ventures. No arguments were advanced supporting the need for
different treatment with respect to these alternate vehicles for providing electronic publishil
services, and we see no evidence at this time indicating that this subsection affects these
entities differently. In this·regard we agree with SBC that "no useful purpose would be
served by ... speculating as to whether the subsection might affect a separated affiliate

162 Bell Atlantic Reply at 8-9; BellSouth Reply at 13; NYNEX Reply at 6; PacTel ~ply at 7; SBC Rep
at 7; U S WEST Reply at 7-8.

163 Notice at 'I 36.

164 We note that the tenn "Bell operating company" is defined in section 274(i)(1O), which references
section 3 of the Act (47 U.S.C. § 153(4».

165 Accord Bell Atlantic Reply at 8-9.
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differently than a joint venture," and that we should proceed on a case-by-case basis, rather
than adopt a "one size fits all" rule:66

70. We reject AT&T's proposal that we require contracts or other instruments
through which a separated affiliate or electronic publishing joint venture obtains credit to
provide expressly that the creditor has no recourse either to the assets of a BOC or to the
assets of the parent holding company of a BOC.167 As stated above, we do not read section
274(b)(2) to preclude a creditor of a separated affiliate or electronic publishing joint venture
from having recourse, upon default, to the assets of a BOC parent holding company. Further,
given the clarity of section 274(b)(2), we see no need to adopt a rule at this time requiring
contracts through which a separated affiliate or electronic publishing joint venture obtains
credit to provide expressly that the creditor has no recourse to the assets of a BOC. BOCs,
nevertheless, may include such a provision in their contracts, if they so choose.

3. Section 274(b)(5) and Shared Services

a. Background

71. Section 274(b)(5) provides that a separated affiliate and a BOC shall "(A) have
no officers, directors, and employees in common after the effective date of this section; and
(B) own no property in common."I68 We tentatively concluded in the Notice that, since this
subsection does not specifically refer to electronic publishing joint ventures, BOCs are not
precluded from sharing officers, directors, and employees with an electronic publishing joint
venture.169 We also tentatively concluded in the Notice that section 274(b)(5) does not
preclude a BOC from owning property in common with an electronic publishing joint
venture. 170

72. We also sought comment'on the extent of t separation between a BOC and a
separated affiliate required by section 274(b)(5)(A). We n ted, for example, "that section
274(c)(2) permits joint marketing activities between a B and either a separated affiliate or
electronic publishing joint venture under certain conditions ,,171 With respect to a BOC and a
separated affiliate, we sought comment on "whether, to the extent that they are engaged in

166 SBC at 6 & 0.7.

167 AT&T at 15-16.

168 47 U.S.C. § 247(b)(5).

169 Notice at' 39.

170 Id.

171 Id. at' 40.
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pennissible joint marketing activities, the separated affiliate may share marketing personnel
with the BOC."ln We further sought comment on "how BOCs may engage in joint marketing
activities with a separated affiliate pursuant to section 274(c)(2)(A) if they cannot share
marketing personnel." 173

73. We invited comment on the types of property encompassed by the phrase
"property in common." We tentatively concluded that section 274(b)(5)(B) prohibits a BOC
and its separated affiliate from jointly owning, goods, facilities, and physical space. We also
tentatively concluded that it prohibits the joint ownership of telecommunications transmission
and switching facilities, one of the separation requirements we adopted for independent LECs
in the Competitive Carrier Fifth Report and Order. 174 Finally, we sought comment on
whether the section 274(b)(5) prohibition on joint ownership of property between a BOC and
its separated affiliate also precludes a BOC and a separated affiliate from sharing the use of
property owned by one entity or the other and from jointly leasing any property.175

b. Comments

74. Applicability of Section 274(b)(5) to Electronic Publishing Joint Ventures. The
BOCs and NAA agree with our tentative cOnflusion that section 274(b)(5) does not preclude
a BOC from having officers, directors, or e~ployees in common with an electronic publishing
joint venture. These parties also agree with pur tentative conclusion that this section does not
bar a BOC from owning property in commo~ with its electronic publishing joint venture. 176

Other commenters disagree with our tentativ¢ conclusions. MCl and Time Warner maintain
that section 274(b)(5) should apply to both s~parated affiliates and electronic publishing joint
ventures and that interpreting this section to apply only to BOCs and their separated affiliates
would undermine what they consider to be t~e separate substantive "operate independently"
requirement of section 274(b).177 AT&T recpgnizes that section 274(b)(5), on its face, does
not prohibit a BOC from sharing common p~rsonnel or owning property in common with an
electronic publishing joint venture, but argues that we have authority to proscribe such

172 [d.

173 /d.

174 Policy and Rules Concerning Rates for Competitive Common Carrier Services and Facilities
Authorizations Therefor, CC Docket No. 79~252, Fifth Report and Order, 98 FCC 2d 1191, 1198 (1984)
(Competitive Carrier Fifth Report and Order) at If 9.

175 Notice at If 42.

176 Ameritech at 12-13; Ameritech Reply at 10; Bell Atlantic at 5; Bell Atlantic Reply at 4-5; BeJlSouth at
11-12; NAA at 5; NAA Reply at 3-4; NYNEX at 8-9; PacTel at 10; PacTel Reply at 7-8; SBC at 7.

177 Mel at 4-5; Time Warner at 14-15; 17-18; Time Warner Reply at 16-17.
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sharing arrangements or ownership under section 274(b)(5), if necessary to ensure compliance
with the "operated independently" language. 178

75. Extent of the Separation Required Between a BOC and a Separated Affiliate.
Several BOCs state that section 274(b)(5)(A) should not be interpreted to act as a limitation
upon the permissible joint marketing activities in section 274(c)(2). They contend that it is
not necessary for a BOC and its separated affiliate to have employees in common to engage
in the joint marketing activities permitted by section 274(c)(2). According to these
commenters, employees of one entity may perform inbound telemarketing or referral services
permitted under section 274(c)(2)(A) and (B) for the other entity.179

76. SBC argues that a BOC and a separated affiliate, to the extent they engage in
permissible joint marketing activities, should be allowed to employ individuals in common.
Specifically, it states that "where there is a conflict between the authority conferred by
[s]ection 274(c)(2) and the general operational independence requirements of Section 274(b),
the former, more specific provisions should control."180

77. AT&T states that section 274(b)(5) "prohibit[s] BOC personnel from
participating in the operation, planning, marketing or other activities of the separated affiliate,
and vice versa .... ,,181 MCI states that a BOC should only be allowed to provide
telemarketing services pursuant to nondiscriminatory, publicly disclosed contracts. 182

78. "Property in Common." No commenters oppose and some commenters agree
with our tentative conclusion that section 274(b)(5)(B) prohibits a BOC and its separated
affiliate from jointly owning goods, facilities, and physical space. They further agree that this
section prohibits the joint ownership of telecommunications transmission and switching
facilities. 183

79. Shared Use or Joint Leasing of Property. The BOCs argue that section
274(b)(5)(B) does not prohibit a BOC and its separated affiliate from sharing the use of
property owned by one of the entities, or from jointly leasing property. They maintain that

178 AT&T Reply at 16-17.

179 Bell Atlantic at 10-11; BellSouth at 15; NYNEX Reply at 10-11; PacTel at 10-11; US WEST at 15-16.
See infra 1 143.

180 SBC at 7, 13; SBC Reply at 9.

181 AT&T at 16.

182 MCI at 5.

183 AT&T at 16-17; MCI at 5; NAA at 5; Time Warner at 17 & n.26.
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section 274(b)(5)(B) pertains only to ownership of property.l84 Several BOCs note that
potential concerns arising from shared use of property are addressed by the requirements of
section 274(b)(3).185 AT&T and Time Warner, on the other hand, urge us to interpret section
274(b)(5)(B) to prohibit a BOC and its separated affiliate both from sharing property owned
by one of the entities and from jointly leasing property.186 MCI does not address whether this
section pennits joint leasing of property. It states, however, that joint use of property would
invite the improper allocation of costs against which the separated affiliate requirement is
intended to protect. 187 MCI and Time Warner specifically contend that a separated affiliate
should not be permitted to collocate its equipment with BOC local exchange and exchange
access equipment or to share computer facilities. 188

80. Sharing of Services. NYNEX and Ameritech argue that neither the Act nor its
legislative history can be read to prohibit a BOC and its separated affiliate from utilizing the
administrative and corporate governance functions provided by their parent holding
company.189 AT&T argues that we should prohibit, pursuant to section 274(b)(5), a HOC
from establishing a second affiliate to perform services or own property for both the HOC and
its separated affiliate. l90 MCI, in reply to the HOCs' comments, states that we should
preclude the sharing of in-house functions, either by having one entity perform such functions

184 Ameritech at 13; Ameritech Reply at 11; BellSouth at 15; NAA at 5; NYNEX at 9-10; NYNEX Reply
at 7; PacTel at 11; SBC at 8; SBC Reply at 7-8; USTA at 4 (noting that we must continue to recognize the
economies of integration derived from sharing that we have allowed under our Computer II structural separation
requirements); U S WEST at 18-19; YPPA at 4-5.

18S NAA at 5; NYNEX Reply at 7; PacTel at 11; SBC Reply at 7-8; USTA at 4; U S WEST at 18-19;
YPPA at 4-5. Section 274(b)(3) provides that a separated affiliate or electronic publishing joint venture and the
BOC with which it is affiliated "shall carry out transactions (A) in a manner consistent with such [operational]
independence, (B) pursuant to written contracts or tariffs that are filed with the Commission and made publicly
available, and (C) in a manner that is auditable in accordance with generally accepted auditing standards."

186 AT&T at 16-17 (contending that we should clarify that this section precludes a BOC from establishing a
second affiliate to perform services or own property for both a BOC and its separated affiliate and from using
any compensation system that bases the compensation of BOC personnel on the performance of the affiliate, or
vice versa, discussed infra at ~i 81, 87); AT&T Reply at 15; Time Warner at 13; Time Warner Reply at 12.

187 MCI at 5; MCI Reply at 5-6.

188 MCI Reply at 5; Time ~amer at 13.

189 Ameritech Reply at 12; NYNEX at 10-18; NYNEX Reply at 7-8; see also PacTel Reply at 8 (stating
that nothing in section 274(b)(5)(A) prevents an affiliate of both a BOC and a separated affiliate from providing
services to both of them).

190 AT&T at 17.
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for the other or by having another affiliate, or the parent, perfonn them for both a HOC and
its separated affiliate. 191

81. Other Activities. AT&T argues that we "should prohibit the HOCs from using
any compensation system that directly or indirectly bases the compensation of HOC officers,
directors, or other employees on the perfonnance of the affiliate, or vice versa."192 The BOCs
generally reply that there is no statutory basis for such a requirement, which would effectively
preclude HOCs from offering stock options, other fonns of deferred compensation, and
bonuses which are commonly used in industry and frequently are based, in part, upon the
perfonnance of entities within a corporate family.193

c. Discussion

82. Applicability of Section 274(b)(5) to Electronic Publishing Joint Ventures. We
adopt our tentative conclusion that section 274(b)(5)(A) does not preclude a HOC from
having officers, directors, and employees in common with an electronic publishing joint
venture. We also adopt our tentative conclusion that section 274(b)(5)(H) does not preclude a
HOC from owning property in common with an electronic publishing joint venture. Congress
expressly limited the scope of these restrictions to a HOC's separated affiliate. Moreover, we
find no basis in this record for extending these restrictions to a HOC's electronic publishing
joint venture. This detennination is consistent with our finding above that the phrase
"operated independently" in section 274(b) is not a separate substantive restriction and,
therefore, does not provide a basis for making section 274(b)(5) applicable to electronic
publishing joint ventures. l94

83. Extent of the Separation Required Between a HOC and a Separated Affiliate.
We find that section 274(b)(5)'s provision barring a HOC and its separated affiliate from
having "officers, directors, and employees in common" does not limit the permissible joint
activities set forth in section 274(c)(2).195 As certain commenters note, it is not necessary for
a HOC and its separated affiliate to have employees in common to engage in the joint
activities permitted under section 274(c)(2). For this reason, we reject those comments urging
us to read section 274(c)(2) as allowing a HOC and its separated affiliate to have personnel in
common for the purpose of engaging in permissible joint activities. Such an exception to the
prohibition in section 274(b)(5) is not necessary togive effect to sections 274(b)(5) and

191 MCI Reply at 6.

192 AT&T at 17.

193 BellSouth Reply at 13-14; PacTel Reply at 8; U S WEST Reply at 8-9.

194 See supra 1 63.

19S See generally part III.C.2. infra. discussing "pennissible joint activities" pursuant to section 274(c)(2).

36



Federal CommunicatiollS Commission FCC 97·35

274(c)(2) and is not supported by the statutory language. While our interpretation of the
interplay between section 274(b)(5) and section 274(c)(2) may result in some reduced
efficiency in engaging in the joint activities permitted under section 274(c)(2),I96 we are not
convinced that it will be substantial enough to warrant our reading into section 274(b)(S) an
exception where none exists in the statutory language. l97

84. "Property in Common." We adopt our tentative conclusion that section
274(b)(5) prohibits a BOC and its separated affiliate from jointly owning goods, facilities, and
physical space, including telecommunications transmission and switching facilities. The
prohibition against joint ownership of goods, facilities and physical space is clear on the face
of the statute. Moreover, none of the commenters disagree with this tentative conclusion.

85. Shared Use or Joint Leasing of Property. We agree with the BOCs that the
statutory prohibition in section 274(b)(5) does not preclude a BOC and its separated affiliate
from either sharing the use of property owned by either a BOC or its separated affiliate or
jointly leasing property. For example, we find that section 274(b)(5) pennits a separated
affiliate to collocate its equipment in end offices or on other property owned or controlled by
the BOC, as long as such collocation agreements slatisfy section 274(b)(3).198 We also find
that this section permits a BOC and its separated affiliate to contract with each other for,_
use of joint transmission and switching equipment, again subject to the requirements of '
section 274(b)(3). Those commenters arguing for an expanded interpretation of"ownj,t6:
include a prohibition against shared use of property and joint leasing of property ()ffe~ no
statutory support for their position. We are unwilling to assume that Congress inteb '
prohibition against ownership of property in section 274(b)(5) to include leaseholds ,
shared use of property owned by either a BOC or its separated affiliate. Further, we' Dd that
allowing shared use of property and joint leases between a BOC and its separated affiliate
enables the BOC to· take advantage of economies of scale and scope. Concerns about
anticompetitive behavior can be addressed through the transactional requirements of section
274(b)(3), the nondiscrimination requirements of section 274(d), and the Commission's
affiliate transaction rules. 199

86. Sharing of Services. The prohibiti~n in section 274(b)(5)(A) against a BOC
and its separated affiliate having "officers, directors, and employees in common" is worded
slightly differently from the requirement in section 272(b)(3) that a BOC and its separate
affiliate have "separate officers, directors, and employees." We interpret, however, these two

196 See Notice at t 40.

197 Only SBC argues that reqoiring a BOC and its separated affiliate to employ separate marketing
personnel "would reduce the efficiencies generally associated with joint marketing ventu~s."SBC at 7.

198 See supra note 185. see a/so Non-Accounting Saf~uards Order at" 161.

199 See 47 C.F.R. §§ 64.901-64.904.
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provisions to have the same substantive meaning.2OO Both sections 272 and 274 preclude the
same person from serving simultaneously as an officer, director, or employee of both a BOC
and its section 272 or 274 affiliate, respectively. Thus, an individual may not be on the
payroll of both entities. Based on the record before us, we decline to read section
274(b)(5)(A) to prohibit a BOC and its separated affiliate from utilizing the administrative
and corporate govemance fup.ctions provided by their parent holding company or another
BOC affiliate. Section 274 does not address whether the parent company of a BOC and its
separated affiliate or another BOC affiliate is permitted to perform functions for both a BOC
and its separated affiliate. There is no basis in the record for concluding that administrative
and corporate governance functions provided to a BOC and its separated affiliate by a parent
company or another BOC affiliate would result in the BOC and its separated affiliate
violating section 274(b)(5)(A)'s prohibition on having "officers, directors, and employees in
common." Further, a parent company that performs services for both a BOC and its section
274 separated affiliate must fully document and properly apportion the costs incurred in
furnishing such services.201

87. Other Activities. We reject AT&T's request that we interpret section
274(l:))(5)(A)to prohibit compensation schemes that base the level of remuneration of BOC
offi<;er~, directors, and employees on the performance of the section 274 separated affiliate, or
viceversa. We find that tying the compensation of an employee of a section 274 separated
affi1iat~ to the performance, for example, of the BOC's parent holding company and all of its
en~rprises as a whole, including the performance of the BOC, does not make that individual
an employee of the BOC for purposes of section 274(b)(5)(A). Nor does such a
compensation arrangement for a BOC employee make that individual an employee of the
section 274 separated affiliate.202 Further, we agree with those commenters stating that such a
s<;heme would effectively preclude BOCs from offering stock options, other forms of deferred
compensation, and bonuses, which are commonly used in industry and frequently are based,
in part, upon the performance of entities within a corporate family.203 Indeed, as PacTel
notes, "[ilt is common for corporations to have compensation systems that base a portion of
compensation, especially for officers and directors, on the performance of the corporation as a
whole. This is consistent with the fiduciary duty of corporate officers and directors .... ,,204

200 See Non-Accounting Safeguards Order at .. 178.

201 Sf!e 47C.F.R. §§ 64.901-64-904.

202 See also Non-Accounting Safeguards Order at 1 186.

203 See supra 1 81.

204 PacTel Reply at 8.
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88. Section 274(b)(6) states that a separated affiliate or electronic publishing joint
venture and the BOC with which it is affiliated shall "not use for the marketing of any
product or service of the separated affiliate or joint venture, the name, trademarks, or service
marks of an existing [BOC] except for names, trademarks, or service marks that are owned by
the entity that owns or controls the [BOC). "205 We tentatively concluded that this provision is
sufficiently precise as to make unnecessary the adoption of implementing regulations.206

b. Comments

89. Time Warner asks us to clarify that the prohibition in section 274(b)(6)
prevents a BOC from sharing a name, trademark, or service mark with the Regional Bell
Holding Company ("RBOC"). It argues that the exception in section 274(b)(6) permitting the
separated affiliate or electronic publishing joint venture to use the name, tr8dematk, or service
mark of the RBOC would "vitiate the general prohibition against cross-labeling ifthelJOC
affiliates or joint ventures were permitted to use names, trademarks, or service matks that are
shared by an operating company and the [RBOC]."207

90. The BOCs and YPPA, in reply, state that Time Warner's suggestion is
unsupported by the statutory language and would eliminate the express statutory·exceptibh
Congress created in section 274(b)(6).208

c. Discussion

91. We adopt our tentative conclusion that section 274(b)(6) doesnot require th~

adoption of implementing regulations. We find that Time Warner's suggestion iscontramcted
by the statutory language and legislative history that expressly allow a separated affiliate or
electronic publishing joint venture to use "the names, trademarks, or service marks that are
owned by the entity that owns or controls the [BOC]. ,,209 We agree with BellSouth that the
adoption of Time Warner's suggestion "would require the Commission to assume that

20S 47 U.S.C. § 274(b)(6).

206 Notice at i 43.

201 Time Warner at 16-17.

208 Ameritech Reply at 14-15; Bell Atlantic Reply at 7; BellSouth Reply at 14-15; NYNEX Reply at 8;
PacTel Reply at 9; SBC Reply at 10-11; YPPA Reply at 7-8.

209 47 U.S.C. § 274(b)(6); See Joint Explanatory Statement at 155.
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Congress was unaware that four of the seven [RBOCs] share their names with their BOC
subsidiaries.,,210 We decline to make this assumption.

5. Section 274(b)(7)

a. . Background

92. Section 274(b)(7) states that a BOC is nut permitted "(A) to perform hiring or
training of personnel on behalf of a separated affiliate; (B) to perform the purchasing,
installation, or maintenance of equipment on behalf of a separated affiliate, except for
telephone service that it provides under tariff or contract subject to the provisions of this
section; or (C) to perform research and development on behalf of a separated affiliate.'t211
Since this subsection does not specifically refer to electronic publishing joint ventures, we
tentatively concluded that BOCs are permitted to perform these functions on behalf of an
electronic publishing joint venture.212 In addition, we sought comment on whether, "[t]o the
extent that a BOC and a separated affiliate are engaged in permissible joint marketing
activities," a BOC may perform the hiring or training of marketing personnel on behalf of its
separated affiliate under section 274(b)(7)(A).213 We also sought comment on the type of
"equipment" encompassed by section 274(b)(7)(B). We asked, for example, whether a BOC
providi~ telephone service to a separated affiliate under tariff or contract subject to the
requirements of section 274 is permitted under section 274(b)(7)(B) to purchase, install, and
maintain transmission equipment for the separated affiliate.214

93. With respect to section 274(b)(7)(C), we asked whether there are any
circumstances under which a BOC may share its research and development with its separated
affiliate. Specifically, we sought comment on whether this provision simply limits a BOC's
ability to perform research and development for the sole and exclusive use of a separated
affiliate, or whether it requires a BOC to refrain from performing any research and
development that may be potentially useful to a separated affiliate. We also asked about
other ways in which this provision may limit a BOC's ability to perform research and
development for the separated affiliate.215

210 BellSouth Reply at 14.

211 47 U.S.C. § 274(b)(7).

212 Notice at 1 44.

213 [d. at 1 45.

214 [d.

21S [d. at 1 46.
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94. Applicability of Section 274(b)(7) to Electronic Publishing Joint Ventures. The
BOCs and NAA agree with our tentative conclusion that BOCs are pennitted to perform the
functions in section 274(b)(7) on behalf of an electronic publishing joint venture.216 Time
Warner and AT&T disagree with our tentative conclusion. They maintain, consistent with
their argument respecting section 274(b)(5), that section 274(b)(7) should apply to both a
separated affiliate and an electronic publishing joint venture. They state that this
interpretation is necessary to give effect [Q what they consider a separate substantive
requirement that a BOC be "operated independently" from its electronic publishing joint
venture.217

95. Relationship Between Section 274(b)(7)(A) and Section 274(c)(2). Several
commenters argue that there is no exception in section 274(b)(7) for pennissible joint
marketing activities in section 274(c)(2) and, therefore, we should not permit a BOC, when
engaged in permissible joint marketing with its separated affiliate, to perform the hiring or
training of marketing personnel on behalf of the separated affiliate.218 SBC, however, argues
that we should allow a BOC to hire and train marketing personnel to carry out the permissible
joint marketing activities in section 274(c)(2). It states that this approach is not
anticompetitive because teaming or other business arrangements entered into by a BOC
pursuant to section 274(c)(2)(B) must be conducted on a nondiscriminatory basis.219

96. The Type of "Equipment" Encompassed by Section 274(b)(7)(B). The majority
of commenters agree that section 274(b)(7)(B) permits a BOC to purchase, install, and
maintain transmission equipment for its separated affiliate if the BOC is providing telephone
service to the separated affiliate under tariff or contract.220 Bell Atlantic urges us to
differentiate between "provision of a service that uses equipment owned by the BOC, an
arrangement specifically permitted under this subsection, from the purchasing, installation,

216 Ameritech at 14; Ameritech Reply at 10; Bell Atlantic at 5; Bell Atlantic Reply at 4 & n.lO; BellSouth
at 12; BellSouth Reply at 11-12; NAA at 5; NAA Reply at 3; PacTel at 12; PacTel Reply at 9-10; SBC at 8-9.

217 Time Warner at 14-15; 20; Time Warner Reply at 16-17; AT&T Reply at 16-17 (acknowledging that
section 274(b)(7) does not expressly bar a BOC from performing the functions in that section on behalf of an
electronic publishing joint venture, but asserting that the "operated independently" language gives the
Commission the authority to preclude such activities between a BOC and an electronic publishing joint venture).
MCI made the same argument only with respect to section 274(b)(5).

218 AT&T at 18; NAA at 5; Time Warner at 19; Time Warner Reply at 10-11.

219 SBC at 9.

220 Ameritech at 15 (as long as transmission equipment is an integral part of a BOC provision of telephone
service); Bell Atlantic at 6; NAA at 5-6; PacTel at 12; SHC at 10; USTA at 4.

41



Federal Communications Commission FCC 97-35

and maintenance of equipment 'on behalf of the affiliate, which is barred. ,,221 The
distinction, according to Bell Atlantic, is that in the latter situation, the equipment would be
owned by the separated affiliate. U S WEST similarly states that this section prohibits a
BOC from providing any depreciable equipment to be used by its separated affiliate in
conducting the affiliate's business, but that it does not prohibit a BOC from providing
services to its section 274 affiliate operation.222 Several other BOCs argue that the provision
of telephone services includes purchasing, installation, or maintenance of transmission
equipment, and any other equipment necessary or incidental to providing such service. They
note that section 274(b)(3) ensures that there are ample safeguards that such transactions are
conducted at arm's length.223 Other commenters state only that section 274(b)(7)(B) requires
BOCs to provide telephone service pursuant to section 274(d).224 Time Warner specifically
urges us to require BOCs to provide unaffiliated electronic publishers with the same access to
wireline telephone exchange services that they provide to their in-region separated affiliate or
electronic publishing joint venture.22S

97. Limitations on Research and Development. The BOCs, NAA, and USTA
generally argue that section 274(b)(7)(C) only limits their ability to perform research and
development for the sole and exclusive use of the separated affiliate. They contend that it
would be against public policy to restrict BOCs from performing research and development
simply because the results might, at some later date, be applied to electronic publishing.226

Time Warner argues that the statutory language of section 274(b)(7)(C) should lead us to
prohibit BOCs, under any circumstances, from sharing any research and development work or
results with their in-region electronic publishing affiliates. It further states that we should
adopt the Computer II rules that preclude specific research and development by the regulated
entity on behalf of the competitive affiliate.227 AT&T, in reply to the BOCs' comments,
states only that we "should reject the BOCs' attempts to circumvent the prohibition in

221 Bell Atlantic at 6 (emphasis in original).

222 US WEST at 19-20.

223 PacTel at 12; SBC at 10; SBC Reply at 12; USTA at 4.

224 AT&T at 18; Time Warner at 19.

22S Time Warner at 19.

226 Ameritech at 15 (contending that section 274(b)(7)(C) only prohibits BOC research and development
activity for the sole or "primary" use of a separated affiliate); Ameritech Reply at 11; Bell Atlantic at 6-7;
BellSouth at 13-14 & n.33; NAA at 6; NYNEX Reply at 8-9; PacTel at 12-13; PacTel Reply at 10; SBC at 10­
I I; SBC Reply at 12-13; USTA at 5; US WEST at 20; U S WEST Reply at 9 (contending that a BOC is
permitted to engage in R&D and to share it with all entities within the' corporate family as long as it is not
performed "solely, exclusively, or primarily for the electronic publishing affiliate").

227 Time Warner at 19-20 & n.20; Time Warner Reply at 12.
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[s]ection 274(b)(7)(C) against BOC research and development on behalf of a separated
affiliate through hypertechnical constructions. ,,228

c. Discussion

98. Applicability of Section 274(b)(7) to Electronic Publishing Joint Ventures. We
adept our tentative conclusion that section 2?4(b)(7) does not preclude a BOC from
performing the activities in section 274(b)(7) on behalf of an electronic publishing joint
venture. The reasons supporting this determination are the same as those supporting our
determination that section 274(b)(5) is inapplicable to electronic publishing joint ventures.229

99. Relationship Between Section 274(b){7)(A) and Section 274(c)(2). We agree
with those commenters asserting that the restrictions in section 274(b)(7)(A) on a BOC
performing the hiring or training of personnel on behalf of a separated affiliate apply even
when the BOC is engaged in permissible joint activities pursuant to section 274(c)(2).230
Reading an exception into section 274(b)(7)(A) for the joint activities permitted under section
274(c)(2) is neither supported by the statutory language, nor necessary to give effect to that
section and section 274(c)(2). Thus, a BOC may not perform the hiring or training of
personnel on behalf of its separated affiliate, even though it may be engaged in permissible
joint activities under section 274(c)(2), such as providing inbound telemarketing services or
engaging in nondiscriminatory teaming or business arrangements, as discussed below.231

100. The Type of "Equipment" Encompassed by Section 274(b}{7)(B). We find that
section 274(b)(7)(B) prohibits a BOC from purchasing, installing, or maintaining equipment
on behalf of its separated affiliate, except for the telephone service that it provides under
tariff or contract. We agree with the position of several commenters that the provision of
telephone service includes purchasing, installing, and maintaining equipment necessary or
incidental to providing such service.232 As long as the equipment providing the telephone
service is owned by a BOC, and not its separated affiliate, such activities are permissible
under this section. We note, as some commenters suggest, that, even when engaging in
permissible activities under section 274(b)(7), BOCs remain subject to the nondiscrimination
requirements in section 274(d).233

228 AT&T Reply at 16.

229 See supra 1'1 62-63, 82.

230 See generally discussion ?f "permissible joint activities," infra part m.C.2.

231 [d.

232 See supra 1 96.

233 See id.
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101. Limitations on Research and Development. We conclude that the prohibition
in section 274(b)(7)(C) on a aoc performing research and development "on behalf of' its
separated affiliate precludes a aoc, at a minimum, from performing research and
development for the sole and exclusive use of the separated affiliate. We also find that it
precludes a aoc from performing research and development for the use or benefit of its
section 274 separatea affiliate together with other affiliates. We further conclude, however,
that the prohibition in ~ection 274(b)(7)(C) on a aoc performing research and development
"on behalf of' its separated affiliate, as interpreted herein, does not limit a BOC's ability to
perform research and development simply because the results might, at a future date, be
applied to electronic publishing. We agree with those commenters arguing that such an
interpretation "would not serve the public's continued desire for new and different
communications solutions ,,234 and would be "antithetical to the public interest and national
policy under Section 7 of the Communications Act."m We also find that it would be
impractical for a BOC to anticipate all potential uses of research and development activities it
might undertake.236 We recognize that these principles may not address all of the possible
scenarios that may arise. Such determinations are fact specific and will need to be made on a
case-by-case basis.

102. Further, we disagree with Time Warner that prohibiting a aoc from sharing
any research and development work or results with its separated affiliate is supported by the
statutory language. Time Warner and AT&T fail to offer any persuasive statutory or policy
arguments in support of their position.

6. Comparison with "Separate Amliate" Requirement of Section 272

a. Background

103. We sought comment in the Notice on the interrelationship between the
requirements for a "separate affiliate" in section 272(b) and the requirements for a "separated
affiliate" and "electronic publishing joint venture" in section 274(b).237 To the extent that
certain BOCs currently are providing all of their information services on an integrated basis,
we sought comment on what modifications these BOCs would have to make to their current

234 SBC at II.

235 BellSouth at 13-14, citing 47 U.S.C. § 157(a). This section provides that "[i]t shall be the policy of the
United States to encourage the provision of new technologies and services to the public. Any person or party
(other than the Commission) who opposes a new technology or service proposed to be pennined under this Act
shall have the burden to demonstrate that such proposal is inconsistent with the public interest."

236 BellSouth at 13-14.

237 Notice at 'I 47. We note that the structural and transactional requirements in section 272 for a "separate
affiliate" are different than those in section 274 for a "separated affiliate."
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provision of service in order to provide electronic publishing services in compliance with the .
separated affiliate or electronic publishing joint venture requirements of section 274.238

104. We also sought comment on whether a BOC may provide electronic
publishing services through the same entity or affiliate through which it provides in-region
interLATA telecommunications services, manufacturing activities, and interLATA information
services.239 In addition, we sought comment on whether a BOC providing any or all of its
section 272 services and its section 274 electronic publishing services through the same entity
would have to comply with the requirements of section 272, section 274, or both.240

b. Comments

105. There were few comments on the interrelationship between the requirements in
sections 272(b) and 274(b). Ameritech states that the requirements of section 272(b) are a
subset of those found in section 274(b), but that section 274(b) imposes additional
requirements beyond those in section 272(b). It notes that another principal difference
between the separation requirements of the two sections is that a section 272 separate affiliate
may own or be owned by a BOC as long as the separation requirements of that section are
satisfied; however, a section 274 separated affiliate may not own or be owned by the BOC
entity.241 NYNEX states that sections 272 and 274 deal with considerably different affiliate
activities and should be construed to be independent of each other.242 PacTel states that, to
the extent there are similarities in the requirements specified in sections 272(b) and 274(b),
those requirements should be interpreted consistently.243

106. AT&T also notes that several of the requirements in the two sections overlap,
but, like Ameritech states, that section 274(b) imposes additional requirements having no
counterpart in section 272(b).244 AT&T further asserts that all interLATA electronic
publishing services should be subject to the requirements of section 272, and that section 274

238 ld.

239 /d. at 148.

240 [d.

241 Ameritech at 10-11.

242 NYNEX at 10.

243 PacTel at 13.

244 AT&T at 18-]9 & n.12 (noting that sections 274 (b)(4),(b)(5)(B), (b)(6), (b)(7) and (b)(8) have no
counterpart in section 272(b».
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merely supplements the requirements of section 272.1.45 In reply, Bell Atlantic and YPPA
state that a section 274 separated affiliate need not also comply with section 272, even if the
electronic publishing services are interLATA. They maintain that Congress, in enacting
section 272(a)(2)(C), expressly exempted interLATA electronic publishing services from the
requirements of section 272.246

107. All of the commenters agree that a BOC may provide electronic publishing
services through the same entity or affiliate through which it provides section 272 services.247

They disagree, however, on whether an affiliate providing both section 272 and section 274
services must comply with all of the requirements of both sections. AT&T, MCI and Time
Warner state that a BOC offering electronic publishipg services and section 272 services
through the same affiliate must comply with all of the requirements of sections 272 and 274,
i.e.• the structural separation and transactional requirements, as well as the joint marketing and
nondiscrimination provisions of both sections.248

108. The BOCs and YPPA disagree with the other commenters. They argue that a
BOC providing electronic publishing services through the same entity or affiliate through
which it provides section 272 services must comply with the separation requirements in both
sections 272(b) and 274(b) on a service-by-service basis. Specifically, they maintain that the
entity providing both section 272 services and electronic publishing services must comply
only with the requirements of each section relevant to the particular service (i.e., a section
272 service or electronic publishing services) being provided. They further argue that a BOC
need only comply with the joint marketing and nondiscrimination restrictions of sections 272
and 274 on a service-by-service basis.249

109. There is some disagreement among the BOCs as to those requirements in
section 274(b) that they deem applicable when providing section 272 and section 274 services
through the same entity. Several BOCs assert that the separation requirements unique to
either section 272 or section 274 would apply only to those services specified in their
respective sections, e.g., because section 272 does not prohibit the hiring and training of
personnel, section 274(b)(7)(A) would only apply with respect to the entity's electronic

24S AT&T at 2-4.

246 Bell Atlantic Reply at 2-4; YPPA Reply at 5-6.

247 Ameritech at 12; Ameritech Reply at 11; AT&T at 19; Bell Atlantic at 7; BellSouth at 15-16; MCI at 6;
NYNEX at 5; NYNEX Reply at 13; PacTel at 13·14; Time Warner at 31; Time Warner Reply at 12; US WEST
at 3-4; U S WEST Reply at 4; YPPA at 5.

243 AT&T at 19; MCI at 6; Time Warner at 31-32; Time Warner Reply at 12-13.

249 Ameritech at 12 & n.34; Ameritech Reply at 11-12 & n.36; Bell Atlantic at 7; BellSouth at 16 n.37;
NYNEX at 5; NYNEX Reply at 13; PacTef at 13-14; PacTel Reply at 11; U S WEST at 3-4; U S WEST Reply
at 4-6; YPPA at 5-6; YPPA Reply at 4-6.
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publishing activities.250 U S WEST categorizes those requirements that the entity must
comply with in sections 272(b) and 274(b) as structural separation requirements, arguing that
compliance with the "transactional" requirements of either section is necessitated on a service­
by-service basis.2sl It categorizes section 274(b)(7)(A) as an example of a transactional
requirement. YPPA, too, distinguishes between the structural separation requirements and the
affiliate transaction requirements of sections 272(b) and 274(b), arguing that the latter need
only be complied with on a service-by-service basis. It cites sections 272(b)(5) and 274(b)(3)
as examples of affiliate transaction requirements that need only be complied with on a
service-by-service basis.2s2

c. Discussion

110. We conclude that a BOC may provide electronic publishing services and
section 272 services through the same entity or affiliate. Nothing in the Act or its legislative
history suggests otherwise. We further conclude that the BOe or the entity providing both
section 272 and section 274 services, as applicable, must comply with the requirements of
both these sections, including: (1) all of the requirements of section 272(b) and section
274(b); (2) all applicable requirements of section 272(g) and section 274(c); and (3) all
applicable requirements of section 272(c) and section 274(d). To the extent there is a conflict
between the provisions of sections 272 and 274, the BOe or the entity providing both section
272 and 274 services, as applicable, must comply with the more stringent requirement of
either section. These conclusions are discussed more fully below. We specifically reject
AT&T's contention that electronic publishing services are subject to the section 272 separate
affiliate requirements, pursuant to section 272(a)(2)(B), which imposes a separate affiliate
requirement on interLATA telecommunications services.253 Electronic publishing services are
included within the statutory definition of information services in section 153(20).254 They

250 Ameritech Reply at 12 & n.36; Bell Atlantic at 7 (stating that any combined activities would be subject
to the restrictions contained in both sections,"to the extent those restrictions differ," but that separable activities
within the same affiliate would, where feasible, be subject only to the section of the statute addressing each
activity); NYNEX at 5; NYNEX Reply at 13-14; PacTel at 13-14; US WEST at 3-4; US WEST Reply at 4-6.
We note that Ameritech, in its initial comments, asserted that "the affiliate chosen to house both Section 272 and
Section 274 services must comply with the separations [sic] requirements of both Sections." Ameritech at 12
n.34.

251 U S WEST at 4-5; U S WEST Reply at 4-6.

252 YPPA at 5-6; YPPA Reply at 4-6.

253 AT&T at 2-4.

254 47 U.S.C. § 153(20).
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are specifically excluded, however, from the section 272 separate affiliate requirement
pursuant to section 272(a)(2)(C).255

111. Section 272(b) and Section 274(bl Requirements. We agree with those
commenters asserting that a BOC providing electronic publishing services through the same
entity or affiliate thiough which it provides section 272 services must comply with all of the
requirements of both section 272(b) and section 274(b). Allowing the BOCs to comply with
the requirements of sections 272(b) and 274(b) on a service-by-service basis is likely to lead
to ad hoc determinations as to those requirements in both sections 272(b) and 274(b) with
which the entity must comply.256

112. We find that allowing the entity performing section 272 and section 274
services to determine how to comply with the section 272(b) and section 274(b) requirements
creates the potential for administrative and enforcement problems. As a practical matter,
however, requiring the entity providing both section 272 and section 274 services to comply
with all the requirements of sections 272(b) and 274(b) will not be substantially more onerous
than requiring the entity to comply with only those provisions of one section or the other.
We determined in the Non-Accounting Safeguards Order that the "operate independently"
requirement of section 272(b)(1) imposes requirements beyond those listed in subsections
272(b)(2)-(5). We therefore adopted additional requirements in our rules to implement
section 272(b) to ensure operational independence between aBOC and its section 272
affiliate; several of these are parallel to provisions in section 274(b).257 Thus, BOCs
providing section 272 and section 274 services are already required to comply with many of
the same requirements; and to the extent these services are combined the complications of

. complying with both sections 272(b) and 274(b) will be few.

113. Joint Marketing and Nondiscrimination Provisions in Sections 272 and 274. As
noted above, while a BOC may provide both section 272 services and electronic publishing
services through the same entity, it must comply with the applicable joint marketing and
nondiscrimination provisions in both sections 272 and 274. With respect to the joint
marketing provisions, if a BOC chooses to provide section 272 services together with its
electronic publishing services, it must comply with the joint marketing restrictions of section

255 See Non-Accounting Safeguards Order at 1142.

256 For example, the commenters suggest some confusion as to those requirements in section 274(b) we
should deem inapplicable when the entity is providing only section 272 services. Ameritech and PacTel state
that the entity providing both section 272 and section 274 services must satisfy only the separation requirements
common to both sections. See Ameritech Reply at 11-12 & n.36; PacTel at 13-14. US WEST agrees with
Ameritech and Pactel. It, however, refers to sections 274(b)(5) and 274(b)(7), which have no counterpart in
section 272(b) as "transactional," even though they are addressed in the Notice as structural separation
requirements of section 274(b). YPPA, on the other hand, refers to section 274(b)(3) as an affiliate transaction
requirement, consistent with our treatment of that subsection in the Accounting Safeguards Order.

257 See Non-Accounting Safeguards Order at TI 156-70.
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274(c)(l)(A) and section 272(g). Section 274(c)(1)(A) precludes the BOC from carrying out
any "promotion, marketing, sales, or advertising for or in conjunction with a separated
affiliate. ,,258 An entity established by a BOC to provide section 272 services and electronic
publishing services is a section 274 "separated affiliate" for purposes of section 274(c)(I)(A),
as it will be a "corporation ... that engages in the provision of electronic publishing
services.,,259 The BOC, therefore, must comply with all the section 274 joint marketing
provisions pprtaining to its "sep~Iated affiliat~." In additio!1, since the entity is also :f:)rovidi!1g
section 272 services, the joint marketing provisions in section 272(g) would apply as well.

114. The statutory language in sections 272(c) and 274(d) also requires that a BOC
providing both section 272 services and electronic publishing services together in one entity
comply with the nondiscrimination provisions in both sections 272 and 274. To the extent
that a BOC under "common ownership or control with a separated affiliate or electronic
publishing joint venture" provides "network access and interconnections for basic telephone
service to electronic publishers,"260 it must do so subject to the nondiscrimination
requirements in section 274(d).261 In addition, section 272(c) imposes certain
nondiscrimination safeguards on a BOC's dealings with an affiliate providing section 272
services.262 The nondiscrimination safeguards of section 272(c) thus pertain to the BOC's
dealings with an entity or affiliate providing both section 272 services and electronic
publishing services.

115. In sum, we find that a HOC may provide both section 272 and section 274
services through the same entity, but in doing so, must comply with the applicable joint
marketing and nondiscrimination requirements in each of those sections. We find that the
express statutory language in each of those sections compels this result. As noted above, to
the extent there is a conflict between the provisions of sections 272 and 274, the BOC or the
entity providing both section 272 and 274 services, as applicable, must comply with the more
stringent requirement of either section. For example, if a BOC is permitted to engage in a .
joint marketing activity under section 272(g), but that activity is barred under section
274(c)(l)(A), the latter provision would preclude the BOC from engaging in that activity.

258 47 U.S.C. § 274(c)(l)(A). See discussion infra part III.C.l.

259 Section 274(i)(9) defines "separated affiliate" as a "corporation under common ownership or control
with a [BOC} that does not own or control a [BOC] and is not owned or controlled by a [BOC] and that engages
in the provision of electronic publishing which is disseminated by means of such [BOC's} or any of its affiliates'
basic telephone service." 47 U.S.<;. § 274(i)(9).

260 47 V.S.c. § 274(d).

261 See discussion of section 274(d) infra part III.D.

262 See 47 U.S.C. § 272(c).
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Federal Communications Commission

C. Joint Marketing

I. Restrictions on Joint Marketing Activities -- Section 274(c)(I)

a. Scope of Section 274(c)(I)(B)

I) Background

FCC 97-35

116. Section 274(c)(l) of the Act establishes several restrictions on joint marketing
. activities in which a BOC may engage with either a "separated affiliate" or an "affiliate." In
particular, section 274(c)(l)(A) provides that "a [BOC] shall not carry out any promotion,
marketing, sales, or advertising for or in conjunction with a separated affiliate. ,,263 Section
274(c)(l)(B) states that "a [BOC] shall not carry out any promotion, marketing, sales, or
advertising for or in conjunction with an affiliate that is related to the provision of electronic
publishing. ,,264

117. In the Notice, we observed that the clause "that is related to the provision of
electronic publishing" in section 274(c)(l)(B) may be interpreted to modify either the
"promotion, marketing, sales, or advertising" activities that are circumscribed by that section,
or the word "affiliate."265 We also noted that the definition of "affiliate" in section 274
expressly excludes a "separated affiliate.,,266 We therefore sought comment on the proper
interpretation of section 274(c)(l)(B).267

2) Comments

118. Several commenters argue that section 274(c)(l)(B) of the Act should be
interpreted to prohibit a BOC from carrying out joint marketing activities for or in
conjunction with an affiliate if the activities of the BOC relate to the provision of electronic
pUblishing.268 In particular, BellSouth argues that section 274(c)(l)(B) is intended to address
situations in which a BOC affiliate offers electronic publishing services or services related to
electronic publishing, and non-electronic publishing services, i.e., an affiliate that provides

263 47 U.S.C. § 274(c)(l)(A).

264 Id. § 274(c)(l)(B).

265 Notice at 'I 50.

266 Jd. at 'I 49.

267 Jd. at 'I 50.

268 Ameritech at 18; BellSouth at 17; SBC at 11.
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